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SUMMARY OF THE CASE 


This case concerns the interaction between the litigation bar of Heck v. 
Humphrey, 512 U.S. 477 (1994), and Fourth Amendment unlawful-search claims 
under Section 1983. Heck generally bars Section 1983 suits in which “a judgment in 
favor of the plaintiff would necessarily imply the invalidity of his conviction or 
sentence." /d. at 487. 

Pursuant to 42 U.S.C. § 1983, Steven Volner sued to recover civil damages 
for an unlawful search in violation of the Fourth Amendment. The district court 
dismissed the suit, holding that Volner's Fourth Amendment claim is barred under 
Heck. But under Eighth Circuit precedent, Section 1983 unlawful-search claims are 
categorically exempted from the Heck bar because an unlawful search does not 
necessarily imply that a criminal conviction is invalid. Moreover, Heck cannot bar 
unlawful-search claims when—as here—a conviction rests on a guilty plea. 


REQUEST FOR ORAL ARGUMENT AND APPOINTMENT OF AMICUS 


Appellant respectfully requests 15 minutes of oral argument time. Appellant 
believes that the issues presented are important and warrant oral argument. Because 
this is a one-party appeal, the Court may wish to consider appointing amicus curiae 
to defend the judgment below, such that this Court may receive adversarial briefing 


and argument on the important constitutional law issues that this case raises. 
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JURISDICTIONAL STATEMENT 
Appellant Steven Volner appeals from the district court’s dismissal of his 
lawsuit on December 11, 2023. Volner brought suit under 42 U.S.C. § 1983. The 
district court had jurisdiction pursuant to 28 U.S.C. § 1331. This court has appellate 
jurisdiction over the final judgment of the district court pursuant to 28 U.S.C. § 1291. 
ISSUES PRESENTED 
1. Whether unlawful-search claims brought under 42 U.S.C. § 1983 are 
categorically excluded from the litigation bar of Heck v. Humphrey, 512 U.S. 477 
(1994). 
a. Apposite Cases 
1. Heck v. Humphrey, 512 U.S. 477 (1994) 
ii. Whitmore v. Harrington, 204 F.3d 784 (8th Cir. 2000) 
in. Moore v. Sims, 200 F.3d 1170 (8th Cir. 2000) 
iv. Simmons v. O’Brien, 77 F.3d 1093 (8th Cir. 1996) 
2. Whether Heck bars unlawful-search claims brought under 42 U.S.C. § 1983 when 
the plaintiff's conviction was based on a guilty plea. 
a. Apposite Cases 
i. Heck v. Humphrey, 512 U.S. 477 (1994) 
ii. Moore v. Sims, 200 F.3d 1170 (8th Cir. 2000) 


in. Williams v. Schario, 93 F.3d 527 (8th Cir. 1996) 
iv. Rollins v. Willett, 770 F.3d 575 (7th Cir. 2014) 
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STATEMENT OF THE CASE 


The police searched Steven Volner at his home without Volner’s consent. 
Volner alleges that the search violated the Fourth Amendment. The search appears 
to have led to a state criminal charge of possession of illegal drugs—a charge to 
which Volner pleaded guilty. Volner subsequently brought a Section 1983 civil- 
damages suit against the Crawford County Sheriff's Department and Deputy David 
Mabe. Proceeding in forma pauperis and pro se, Volner filed a complaint in the 
Eastern District of Missouri. 

The district court dismissed Volner’s complaint before it was even served on 
the defendants. The court concluded that the Supreme Court’s decision in Heck v. 
Humphrey, 512 U.S. 477 (1994), barred Volner’s suit. In the court’s view, holding 
that Volner was subjected to an illegal search would necessarily imply that his 
underlying criminal conviction was invalid. 

A. Factual History 

Steven Volner alleges that the police searched him without his consent. On 
January 26, 2023, Volner became aware that a stolen trailer had been dropped off on 
privately owned property that Volner was caretaking. Add. 11; App. 7; R. Doc. 1, at 


4.! The next morning, Volner went to the property to report the trailer as stolen. 


' This brief accepts all factual allegations in Volner’s complaint as true. See Rossi v. 
Arch Ins. Co., 60 F.4th 1189, 1193 (8th Cir. 2023). 
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Add. 11; App. 7; R. Doc. 1, at 4. He arrived and went inside the property, but before 
he could notify the authorities about the stolen trailer, he heard someone talking 
outside. See id. Volner opened the door and saw Crawford County Deputy David 
Mabe. See id. 

Volner and Mabe had a contentious conversation. Mabe asked Volner where 
the trailer came from, and Volner stated that he did not know. See id. Mabe called 
Volner a liar and asked if Volner knew that the trailer was stolen. See id. Volner 
replied that he had just found out the prior evening that it was. See id. 

At that point, Mabe asked Volner for consent to search Volner’s person. 
Add. 12; App. 8; R. Doc. 1, at 5. Volner replied: “Not without a warrant.” Jd. 
Nevertheless, after handcuffing Volner with the help of another police officer, Mabe 
proceeded to put his hands in Volner’s pockets. See id. Mabe apparently found drugs 
in one of Volner’s pockets, at which point he informed Volner that Volner was under 
arrest “for drugs.” /d. (capitalization adapted). 

Less than four months later, Volner pled guilty in Missouri state court to one 
count of possession of a controlled substance. See State v. Volner, No. 23CF- 
CR00036-01 (Mo. 42d Jud. Dist. Ct. May 15, 2023). He was sentenced to five years 
in state prison. See id. He is currently serving his sentence, which he has not 


challenged on direct appeal or through habeas. Add. 5; App. 25; R. Doc. 6, at 5. 
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B. ` Procedural History 

On December 7, 2023, while in prison, Volner filed a pro se complaint in the 
U.S. District Court for the Eastern District of Missouri. See Add. 8; App. 4; R. Doc. 
1, at 1. Volner brought a single-count action under 42 U.S.C. § 1983 against the 
Crawford County Sheriff's Department and Deputy David Mabe. See Add. 3; App. 
23; R. Doc. 6, at 3. Volner’s complaint alleges a violation of his Fourth Amendment 
right to be secure against unreasonable searches. See Add. 5; App. 25; R. Doc. 6, at 
5. Volner also filed a motion to proceed in forma pauperis in the district court, see 
App. 18; R. Doc. 2, at 1, and a motion requesting the appointment of counsel, see 
App. 20; R. Doc. 4, at 1. As damages, he sought a “fair settlement as seen fit by [a] 
jury.” Add. 16; App. 12; R. Doc. 1, at 9. 

Four days later, the district court dismissed Volner’s complaint. See Add. 1; 
App. 21; R. Doc. 6, at 1. Pursuant to the in forma pauperis statute, a district court 
“shall dismiss the case at any time if the court determines that the action or appeal 
... (1) is frivolous or malicious; (ii) fails to state a claim on which relief may be 
granted; or (iii) seeks monetary relief against a defendant who is immune from such 
relief.” 28 U.S.C. § 1915(e)(2)(B). The district court exercised this authority to 
dismiss the case, determining that the Supreme Court's decision in Heck v. 
Humphrey, 512 U.S. 477 (1994), barred the suit. See Add. 1; App. 21; R. Doc. 6, at 


1. In the district court’s view, Volner’s “argument in this § 1983 lawsuit that he was 
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unlawfully searched and seized would necessarily imply the invalidity of the crime 
for which he has pled guilty,” given that Volner’s guilty plea arose out of the events 
on the day in question. Add. 5; App. 25; R. Doc. 6, at 5. 

Following the dismissal, Volner obtained pro bono counsel and timely 
appealed. See R. Doc. 10 (granting motion for admission pro hac vice); R. Doc. 11. 
Because the district court dismissed the case before service was effectuated on the 
defendants, this is a one-party appeal. See Civil Docketing Letter at 2 (Jan. 2, 2024) 
(“We note the matter was not served by the district court on any other party. 


Accordingly, you are notified that your client is the only party to this appeal."). 


SUMMARY OF THE ARGUMENT 


The district court erred in two ways. First, the court disregarded binding 
Supreme Court and Eighth Circuit precedent, which establishes that unlawful-search 
claims are categorically excluded from Heck. Second, the court applied the Heck bar 
to an unlawful-search claim when the plaintiff's underlying conviction resulted from 
a guilty plea, despite the fact that guilty pleas are not based on any evidence. This 
Court should reverse the district court's dismissal of this case and remand for further 
proceedings. 

Heck does not bar unlawful-search claims under Section 1983. Heck bars 
civil-damages claims that would “would necessarily imply the invalidity of [an 


underlying] conviction or sentence." Heck, 512 U.S. at 487. But Heck noted that “a 
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suit for damages attributable to an allegedly unreasonable search may lie even if the 
challenged search produced evidence that was introduced in a state criminal trial 
resulting in the § 1983 plaintiff's still-outstanding conviction.” /d. at 487 n.7. That 
is *[b]ecause of doctrines like independent source and inevitable discovery, and 
especially harmless error.” /d. (citations omitted). The Eighth Circuit has followed 
Footnote Seven of Heck, holding repeatedly that Heck does not bar suits when the 
rights violation at issue would not—standing alone—necessarily imply the invalidity 
of a criminal conviction. See, e.g., Whitmore v. Harrington, 204 F.3d 784, 784-85 
(8th Cir. 2000) (reversing the Heck-bar dismissal of an unlawful-investigative-stop 
claim); Moore v. Sims, 200 F.3d 1170, 1171—72 (8th Cir. 2000) (determining that an 
unlawful-seizure claim falls into Footnote Seven’s categorical exception to Heck’s 
bar); Simmons v. O’Brien, 77 F.3d 1093, 1095 (8th Cir. 1996) (“We believe that 
[Footnote Seven of Heck’s] reasoning should be extended to Fifth Amendment 
claims challenging the voluntariness of confessions.”). 

In dismissing Volner’s suit under Heck, the district court conflated Fourth 
Amendment rights with the Fourth Amendment exclusionary rule. The two are 
distinct. At the founding, a Fourth Amendment violation did not compel exclusion 
of evidence at a criminal trial. Nearly a century later, in 1886, the Supreme Court 
fashioned the exclusionary rule as a means of deterring the police from violating the 


Fourth Amendment. But determining whether to apply the exclusionary rule is 
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separate from determining whether the government violated the Fourth Amendment. 
When adjudicating a Section 1983 civil-damages suit like Volner’s, a court must 
determine whether the government conducted an unlawful search. But determining 
whether a criminal court should have excluded that evidence is a separate question— 
one beyond the scope of the court’s mandate in a Section 1983 case. 

Moreover, Heck does not bar unlawful-search claims when the underlying 
criminal conviction resulted from a guilty plea. Such convictions are not based on 
any evidence. Rather, they are based only on the consent of the criminal defendant 
to the guilty plea. The Supreme Court has instructed that courts should not assume 
that a guilty plea constitutes an admission of a search’s legality. See Haring v. 
Prosise, 462 U.S. 306, 317—18 (1983). The fact that Volner pleaded guilty is another 
reason to reverse the district court’s dismissal of his Section 1983 unlawful-search 
claim. 


STANDARD OF REVIEW 


This Court reviews de novo a dismissal under Section 1915 of the in forma 
pauperis statute. See Moore v. Sims, 200 F.3d 1170, 1171 (8th Cir. 2000). *[P]ro se 
complaints [are] construed even more liberally than counseled pleadings." 


Wishnatsky v. Rovner, 433 F.3d 609, 610 (8th Cir. 2006). 
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ARGUMENT 


The Supreme Court’s decision in Heck v. Humphrey established that certain 
Section 1983 lawsuits—those seeking a result that would “necessarily imply the 
invalidity of [the plaintiff's] conviction or sentence”—cannot go forward unless and 
until an underlying criminal conviction is overturned. 512 U.S. 477, 487 (1994). The 
Court’s decision in Heck specifically carved out suits for damages attributable to 
unreasonable searches. See id. at 487 n.7. In the intervening years, this Court has 
repeatedly explained that claims like Volner’s Section 1983 unlawful-search claim 
are categorically excluded from Heck’s litigation bar. This reasoning applies with 
even greater force when the government obtained the plaintiff's underlying 
conviction pursuant to a guilty plea. 

The district court dismissed Steven Volner’s Section 1983 lawsuit based on 
its determination that Heck barred the claim. That was error for two reasons. First, 
Volner seeks civil damages for an unlawful search—a kind of Section 1983 claim 
that this Court and the Supreme Court have explained is not barred by Heck. Second, 
the government obtained Volner’s conviction pursuant to a guilty plea. As a result, 
there was no trial and Volner’s conviction did not depend on the introduction of 
unlawfully obtained evidence at trial. 

This Court should reverse the district court’s dismissal and remand for further 


proceedings. 
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I. Heck Does Not Bar Fourth Amendment Unlawful-Search Claims 
Brought Under Section 1983. 


The district court ruled that Volner’s success on a Section 1983 unlawful- 
search claim would necessarily imply the invalidity of Volner’s underlying criminal 
conviction. In so ruling, the district court contravened governing precedents of the 
Supreme Court and this Court. The district court also disregarded the lesson of cases 
like Utah v. Strieff, which explains that the Fourth Amendment right is distinct from 
the Fourth Amendment remedy of excluding evidence in criminal proceedings. See 
579 U.S. 232, 237—38 (2016). Because the Supreme Court has recognized multiple 
exceptions to the Fourth Amendment exclusionary rule, an unconstitutional search 
does not necessarily preclude the government from obtaining a criminal conviction. 


A. The District Court Disregarded Established Precedent. 


Volner sued under Section 1983, alleging harm from an unlawful search. 
Decisions of the Supreme Court and this Court make clear that Volner’s suit is not 
subject to the Heck litigation bar. 

In Heck, the Supreme Court explained that “when a state prisoner seeks 
damages in a § 1983 suit, the district court must consider whether a judgment in 
favor of the plaintiff would necessarily imply the invalidity of his conviction or 
sentence.” 512 U.S. at 487 (emphasis added). In a footnote, the Court observed that 
“a suit for damages attributable to an allegedly unreasonable search may lie even if 


the challenged search produced evidence that was introduced in a state criminal trial 
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resulting in the § 1983 plaintiff's still-outstanding conviction.” /d. at 487 n.7. The 
Court explained that “[b]ecause of doctrines like independent source and inevitable 
discovery, and especially harmless error, such a § 1983 action, even if successful, 
would not necessarily imply that the plaintiffs conviction was unlawful." /d. 
(citations omitted). Since Heck, the Supreme Court has noted on multiple occasions 
“that an inmate [can] bring a challenge to the lawfulness of a search pursuant to § 
1983 in the first instance, even if the search revealed evidence used to convict the 
inmate at trial, because success on the merits would not ‘necessarily imply that the 
plaintiffs conviction was unlawful.’” Nelson v. Campbell, 541 U.S. 637, 647 (2004); 
see also Manuel v. City of Joliet, 580 U.S. 357, 379-80 (2017) (“[A]n individual 
may seek damages for pretrial Fourth Amendment violations even after a valid 
conviction."). 

In accordance with the footnote in Heck, this Court has held that several kinds 
of Fourth Amendment claims are not subject to Heck’s litigation bar. In Whitmore 
v. Harrington, this Court concluded that a district court had “erred in dismissing [a 
plaintiff's] unlawful-investigative-stop claim as barred by Heck.” 204 F.3d 784, 784 
(8th Cir. 2000). Citing Footnote Seven of Heck, this Court observed that even if the 
plaintiff ^were to succeed on this claim, it would not necessarily imply the invalidity 
of his later drug convictions." /d. at 784—85. Similarly, in Moore v. Sims, this Court 


held that an “unlawful-seizure claim falls within" Footnote Seven's description of 


10 
Appellate Case: 24-1007 Page:20 Date Filed: 02/13/2024 Entry ID: 5362953 


claims that are excluded from the Heck bar. 200 F.3d at 1171. As in Whitmore, the 
Court in Moore concluded that even if the plaintiff “successfully demonstrate[d] that 
his initial seizure and detention by officers was without probable cause, such a result 
does not necessarily imply the invalidity of his drug-possession conviction.” /d. at 
1171-72. Indeed, this Court has taken a robust view of Footnote Seven's categorical 
exception, extending it to "Fifth Amendment claims challenging the voluntariness 
of confessions." Simmons v. O'Brien, 77 F.3d 1093, 1095 (8th Cir. 1996)? 

This understanding of Heck is well-established in the Eighth Circuit. For 
example, in an unpublished opinion issued as recently as 2022, this Court reversed 
a district court that dismissed Section 1983 unlawful-search claims as Heck-barred. 
See Cooney v. Arkansas, No. 21-3824, 2022 WL 288143, at *1 (8th Cir. Feb. 1, 
2022); see also Moore v. Inman, 210 F. App’x 550 (8th Cir. 2006) (reversing—in an 
unpublished opinion—the Heck-bar dismissal of a Section 1983 claim that an officer 
"searched [the plaintiff's] vehicle in violation of the Fourth Amendment"). 

The Seventh Circuit agrees with this Court. That court has held that Heck does 
not bar Section 1983 unlawful-search-and-seizure claims “because a violation of the 


fourth amendment does not necessarily impugn the validity of a conviction—the 


? Drawing on the Supreme Court's reference to harmless-error doctrine in Footnote 
Seven of Heck, this Court explained in Simmons that “[b]ecause harmless error 
analysis is applicable to the admission at trial of coerced confessions, judgment in 
favor of [the plaintiff] on this § 1983 action challenging his confession will not 
necessarily demonstrate the invalidity of his conviction." Simmons, 77 F.3d at 1095. 
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evidence may be properly admitted anyway, or it may be excluded and the defendant 
convicted on other evidence.” Gonzales v. Entress, 133 F.3d 551, 553 (7th Cir. 
1998). The practical upshot, in both the Seventh Circuit and the Eighth Circuit, is 
that “a claim asserting a violation of the Fourth Amendment necessarily ‘accrues’ at 
the time of the unlawful search or seizure, rather than at the conclusion of any 
criminal proceeding.” Copus v. City of Edgerton, 151 F.3d 646, 649 (7th Cir. 1998). 

Other courts of appeals have taken a different view, and there is a circuit split 
on this issue. Several courts of appeals have held that an unlawful-search claim could 
be barred by Heck. But even in these circuits, the district court would need to engage 
in a fact-specific evaluation to see whether success in the Section 1983 action would 
necessarily trigger the exclusionary rule and imply the invalidity of the conviction. 
For example, the Sixth Circuit requires that “a prisoner seeking to challenge an 
allegedly unconstitutional search and seizure in a § 1983 claim must show that a 
decision in his favor would not imply the invalidity of his outstanding conviction.” 
Shamaeizadeh v. Cunigan, 182 F.3d 391, 398 (6th Cir. 1999). The Ninth Circuit 
takes a similar approach. See, e.g., Szajer v. City of Los Angeles, 632 F.3d 607, 612 


(9th Cir. 2011). The academic literature has acknowledged the circuit split, 
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describing the Eighth Circuit as one of the courts that “construels] Heck’s footnote 
seven as providing a general exception for $ 1983 illegal search and seizure claims.” 

To be sure, this Court has affirmed some Heck-based dismissals of Section 
1983 false-arrest claims. See, e.g., Gerling v. City of Hermann, 2 F.4th 737, 743 (8th 
Cir. 2021); Anderson v. Franklin County, 192 F.3d 1125, 1128 (8th Cir. 1999). But 
false-arrest claims are distinct from the unlawful-search claims specifically 
referenced in HecK's Footnote Seven. A false arrest claim does not accrue when the 
arrest is made; rather, the claim is a species of false imprisonment, and “where the 
arrest is followed by criminal proceedings," the false-arrest claim accrues “at the 
time the claimant becomes detained pursuant to legal process." Wallace v. Kato, 549 
U.S. 384, 388, 397 (2007). False arrest claims thus contemplate damages from a 
plaintiff's detention. See id. By contrast, an unlawful-search claim accrues at the 
moment of the search. See Kaster v. Iowa, 975 F.2d 1381, 1382 (8th Cir. 1992); 
United States v. Leon, 468 U.S. 897, 906 (1984) (“The wrong condemned by the 


Amendment is ‘fully accomplished’ by the unlawful search or seizure itself.”). For 


? Paul D. Vink, Note, The Emergence of Divergence, The Federal Court's Struggle 
to Apply Heck v. Humphrey to $ 1983 Claims for Illegal Searches, 35 Ind. L. Rev. 
1085, 1092 (2002); see also John Stanfield Buford, Note, When the Heck Does This 
Claim Accrue? Heck v. Humphrey 's Footnote Seven and $ 1983 Damages Suits for 
Illegal Search and Seizure, 58 Wash. & Lee L. Rev. 1493, 1510-11 (2001) 
(describing the Eighth Circuit as one of the circuits that “have held that footnote 
seven exempts illegal search and seizure damages claims from Heck’s favorable- 
termination requirement"). 
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that reason, “[t]he factual harms of seizure, evidentiary use, conviction, and 
sentence” all postdate the accrual of the unlawful-search claim. Akhil Reed Amar, 
The Constitution and Criminal Procedure: First Principles 27 (Yale Univ. Press 
1997). The claim thus depends on no subsequent legal process; an unlawful search 
is a violation unto itself. 

Pursuant to Heck, the district court dismissed Volner’s unlawful-search claim 
because—in the district court’s view—that claim would necessarily imply the 
invalidity of Volner’s conviction. That holding is out of line with binding precedent. 
This Court should follow Whitmore, Moore, and Simmons, as well as the Supreme 
Court’s decisions in Heck and other cases, and reverse. Unlawful-search claims are 
squarely within the class of Section 1983 lawsuits that this Court and the Supreme 
Court have categorically excepted from Heck’s litigation bar. Additionally, as Part 
I.B will demonstrate, this Court's precedents—along with those of the Seventh 
Circuit on this issue—accord with the proper relationship between the Heck bar and 
the Fourth Amendment. 


B. The District Courts Holding Is Inconsistent with Fourth 
Amendment Law. 


The decisions of the Supreme Court and this Court exempting Fourth 
Amendment unlawful-search claims from the Heck bar are supported by the 
fundamental distinction between Fourth Amendment rights and Fourth Amendment 


remedies. Even if the government has obtained inculpatory evidence by way of an 
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unlawful search, a court will not necessarily exclude that evidence from a subsequent 
criminal trial, and admission of the evidence at a criminal trial may amount to 
harmless error. 

The distinction between Fourth Amendment rights and remedies helps to 
demonstrate that this Court (and the Seventh Circuit) have correctly understood and 
applied the limits of the Heck bar. The question for a court deciding a Section 1983 
case is whether the government's conduct amounted to a violation of the plaintiff's 
Fourth Amendment rights. Whether that violation a/so would have led to the 
exclusion of evidence is a separate question—one that is beyond the scope of a 
court's mandate in a Section 1983 posture. That is why Heck has nothing to say 
about unlawful-search claims: a judicial determination that a search was unlawful 
does not necessarily invalidate a resulting criminal conviction. 


L. The Fourth Amendment Separates Rights and Remedies. 


The Fourth Amendment provides that “[t]he right of the people to be secure 
in their persons, houses, papers, and effects, against unreasonable searches and 
seizures, shall not be violated . . "US Const. amend. IV. As originally understood, 
the Fourth Amendment did not require exclusion of evidence in criminal cases. 
Akhil Reed Amar, Fourth Amendment First Principles, 107 Harv. L. Rev. 757, 785 
(1994). Yet in criminal proceedings today, courts sometimes—but not always— 


exclude evidence obtained as the result of a search that the Fourth Amendment 
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prohibits. Recognizing that the Fourth Amendment does not compel a rule of 
evidentiary exclusion, the Supreme Court has nevertheless established such a rule as 
a way of deterring police misconduct. The Court has recognized several exceptions 
to the exclusionary rule, based on a balancing of costs and benefits. Understood 
against this backdrop, application of the Heck bar to Fourth 
Amendment unreasonable-search claims would be inappropriate when the critical 
question under Heck is whether “a judgment in favor of the plaintiff would 
necessarily imply the invalidity of his conviction or sentence." Heck, 512 U.S. at 
487. 

At the founding, the Fourth Amendment did not require exclusion of evidence 
in criminal trials as a remedy for an unlawful search. Start with the text. “The Fourth 
Amendment generally does not require, does not call for, does not even invite, the 
exclusion of evidence as a remedy for an unconstitutional search or seizure. 
Nowhere does the text say such a thing.” Akhil Reed Amar, Against Exclusion 
(Except to Protect Truth or Prevent Privacy Violations), 20 Harv. J.L. & Pub. Pol'y 
457, 459 (1997). Referencing the “English common law cases underlying the Fourth 
Amendment,” Professor Amar explains that “[t]he history emphatically rejects any 


idea of exclusion.” /d.^ The same can be said for “[t]he structure of our Constitution 


^ Tn an 1822 opinion, Justice Story asserted that *[i]n the ordinary administration of 
municipal law the right of using evidence does not depend, nor, as far as I have any 
recollection, has ever been supposed to depend upon the lawfulness or unlawfulness 
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generally, and of our criminal procedure provisions in particular." /d. at 460. In 
1964, then-Judge Burger traced the exclusionary rule's origins to the late nineteenth 
century. See Warren E. Burger, Who Will Watch the Watchman?, 14 Am. U. L. Rev. 
1, 4 (1964) (citing Boyd v. United States, 116 U.S. 616 (1886)). 

Volner's Section 1983 suit 1s analogous to the type of tort suit that the Fourth 
Amendment originally contemplated: a civil damages action against a police officer 
for an unlawful search. “Tort law remedies were . . . clearly the ones presupposed 
by the Framers of the Fourth Amendment and counterpart state constitutional 
provisions." Amar, The Constitution and Criminal Procedure, supra, at 21. As 
Justice Thomas has observed: “Historically, the only remedies for unconstitutional 
searches and seizures were ‘tort suits’ and ‘self-help.’ The exclusionary rule . . . did 
not exist." Collins v. Virginia, 138 S. Ct. 1663, 1676 (2018) (Thomas, J., concurring) 
(citation omitted). This history frames the modern practice. 

Of course, this Court is “bound by directly controlling Supreme Court 
precedent to recognize and apply the exclusionary rule." United States v. Johnson, 


92] F.3d 991, 1011 (11th Cir. 2019) (Jordan, J., dissenting). But the Court's own 


of the mode, by which it is obtained." United States v. La Jeune Eugenie, 26 F. Cas. 
832, 843 (C.C.D. Mass. 1822) (No. 15,551) (opinion of Story, J.). That led Justice 
Story to conclude that “[1]f it is competent or pertinent evidence, . . . the evidence is 
admissible on charges for the highest crimes, even though it may have been obtained 
by a trespass upon the person, or by any other forcible and illegal means." /d. at 843— 
44. 
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precedents recognize that “[t]he exclusionary rule is ‘a judicially created remedy 
designed to safeguard Fourth Amendment rights generally’ and not ‘a personal 
constitutional right of the party aggrieved.’” Illinois v. Gates, 462 U.S. 213, 223 
(1983). For that reason, “[t]he rule's sole purpose . . . is to deter future Fourth 
Amendment violations." Davis v. United States, 564 U.S. 229, 236-37 (2011). When 
confronted with the question whether to exclude inculpatory evidence in light of an 
unlawful search, a court must weigh “the benefits of deterrence” against the 
“substantial social costs” of excluding that reliable evidence of guilt in a criminal 
trial. Herring v. United States, 555 U.S. 135, 141 (2009); cf. People v. Defore, 242 
N.Y. 13, 21 (1926) (opinion of Cardozo, J.) (expressing discomfort with the idea 
that “[t]he criminal is to go free because the constable has blundered."). And 
“Tw |here suppression fails to yield ‘appreciable deterrence,’ exclusion is ‘clearly. . . 
unwarranted.'" Davis, 564 U.S. at 237. 

The Supreme Court has fashioned specific exceptions to the exclusionary rule. 
In these instances, the Court has instructed that the balancing of benefits and costs 
favors the government. In 1994, Heck noted three of these exceptions: independent 
source, inevitable discovery, and harmless error. See Heck, 512 U.S. at 487 n.7. 
“First, the independent source doctrine allows trial courts to admit evidence obtained 
in an unlawful search if officers independently acquired it from a separate, 


independent source. Second, the inevitable discovery doctrine allows for the 
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admission of evidence that would have been discovered even without the 
unconstitutional source." Strieff, 579 U.S. at 238 (citation omitted). Third, the 
harmless error doctrine prevents the overturning of a criminal conviction when “the 
purported error did not actually undermine the verdict.” Daniel Epps, Harmless 
Errors and Substantial Rights, 131 Harv. L. Rev. 2117, 2120 (2018); see also 
Arizona v. Fulminante, 499 U.S. 279, 307 (1991) (noting harmless-error doctrine’s 
applicability to “admission of evidence obtained in violation of the Fourth 
Amendment’). 

Since Heck, the Supreme Court has elaborated on the limited application of 
the exclusionary rule. Strieff noted another exception to the rule: the attenuation 
doctrine, pursuant to which “[e]vidence is admissible when the connection between 
unconstitutional police conduct and the evidence is remote or has been interrupted 
by some intervening circumstance, so that ‘the interest protected by the 
constitutional guarantee that has been violated would not be served by suppression 
of the evidence obtained.’” Strieff, 579 U.S. at 238. And in Davis v. United States, 
the Court held “that when the police conduct a search in objectively reasonable 
reliance on binding appellate precedent, the exclusionary rule does not apply.” 564 
U.S. at 249-50. In Hudson v. Michigan, the Court cautioned that “[s]uppression of 
evidence . . . has always been our last resort, not our first impulse." 547 U.S. 586, 


59] (2006). Declining to extend the exclusionary rule to knock-and-announce 
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violations, the Court suggested that the exclusionary rule today faces a more 
challenging balancing test than it did in the 1960s because of changes in policing 
and in the civil rights legal landscape. See id. at 596-99.° 

Consistent with the Supreme Court’s Fourth Amendment precedents, the 
Eighth Circuit has repeatedly upheld criminal convictions despite unlawful searches. 
See, e.g., United States v. Baez, 983 F.3d 1029, 1038 (8th Cir. 2020) (applying the 
inevitable-discovery doctrine); United States v. Anguiano, 934 F.3d 871, 875 (8th 
Cir. 2019) (independent source doctrine); United States v. Davis, 760 F.3d 901, 905 
(8th Cir. 2014) (good-faith exception). As this Court's caselaw demonstrates, an 
unlawful search does not necessarily imply the invalidity of a criminal conviction. 

In short, “the fourth amendment . . . prohibits unconstitutional searches, not 
the admission of unconstitutionally seized evidence at trial." Richard H. Fallon, Jr. 
& Daniel J. Meltzer, New Law, Non-Retroactivity, and Constitutional Remedies, 104 


Harv. L. Rev. 1731, 1774 (1991). So *[w]hether the exclusionary sanction is 


? Noting these developments, one scholar has suggested that *as the exclusionary 
rule contracts through the creation of new and more robust exceptions, . . . then, at 
least as a theoretical matter, one's access to civil relief should expand 
proportionately." Justin F. Marceau, The Fourth Amendment at a Three-Way Stop, 
62 Ala. L. Rev. 687, 723 n.171 (2011) (discussing Heck). Given how the Hudson 
Court “relied on the protections provided by § 1983 when limiting the expansion of 
the exclusionary rule," Eric A. Harrington, Note, Judicial Misuse of History and 
$ 1983: Toward a Purpose-Based Approach, 85 Tex. L. Rev. 999, 1001 n.8 (2007), 
a court misapplies Fourth Amendment law if it makes the availability of a Section 
1983 civil-damages claim rise and fall on the hypothetical applicability of the 
exclusionary rule in the plaintiff's criminal case. 
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appropriately imposed in a particular case . . . is ‘an issue separate from the question 
whether the Fourth Amendment rights of the party seeking to invoke the rule were 
violated by police conduct.’” Leon, 468 U.S. at 906 (quoting Gates, 462 U.S. at 223); 
see also Guerro v. Mulhearn, 498 F.2d 1249, 1254 (1st Cir. 1974) (“The violation 
of Fourth Amendment . . . rights may exist independently, and may be dealt with 
without concern with the question of guilt or innocence or of whether a fair trial was 
provided."). 

The latter question—whether an unlawful search has violated someone's 
Fourth Amendment rights—is the on/y question appropriate for a court to resolve in 
a Section 1983 case. The former question—whether that violation would have led to 
the exclusion of evidence in that plaintiff's criminal case—is doctrinally separate 
and requires application of a balancing test that goes beyond a Section 1983 claim. 
“The fact that a Fourth Amendment violation occurred . . . does not necessarily mean 
that the exclusionary rule applies." Herring, 555 U.S. at 140. A contrary approach 
would require courts to parse state criminal convictions to determine whether 
exclusion would have been appropriate. See Michael L. Wells, Uzuegbunam v. 
Preczewski, Nominal Damages, and the Roberts Strategem, 56 Ga. L. Rev. 1127, 
1159 (2022) (“The exclusionary rule doctrine illustrates the point that the choice of 
remedies may turn on fine-grained assessments of the costs and benefits of a 


particular remedy in a particular context."). This practice would exceed the scope of 
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a court’s mandate under Section 1983. And it would be inconsistent with both the 
Supreme Court’s Fourth Amendment precedents and the original meaning of the 
Constitution. 


2, The Heck Bar Was Not Meant for Unlawful-Search Claims. 


The Supreme Court’s Fourth Amendment precedents provide the backdrop 
against which to understand Heck’s rule. Heck involved a Section 1983 claim of 
malicious prosecution. The Court’s chief concern was that convicted criminal 
defendants would use Section 1983 as a means of mounting collateral attacks on 
their convictions through civil suits. But because an unlawful search does not render 
a criminal conviction per se invalid, Heck’s concern about collateral attacks is 
inapposite in cases like Volner’s. 

While his criminal conviction was on appeal, Roy Heck’s Section 1983 
complaint alleged that three government officials—two prosecutors and a police 
investigator—"had engaged in an ‘unlawful, unreasonable, and arbitrary 
investigation’ leading to [Heck's] arrest; “knowingly destroyed’ evidence ‘which 
was exculpatory in nature and could have proved [Heck’s] innocence’; and caused 
‘an illegal and unlawful voice identification procedure’ to be used at [Heck's] trial.” 
Heck, 512 U.S. at 478-79. The Supreme Court construed these allegations as closely 
analogous to “[t]he common-law cause of action for malicious prosecution.” Id. at 


484. This cause of action was a more appropriate analogy than “false arrest or 
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imprisonment” because the malicious-prosecution tort “permits damages for 
confinement imposed pursuant to legal process.” Id. (emphasis added). 
Additionally, the Court observed, “[o]ne element that must be alleged and proved in 
a malicious prosecution action is termination of the prior criminal proceeding in 
favor of the accused.” Id. 

Unlawful-search claims are distinct from both malicious-prosecution claims 
and false arrest/imprisonment claims. That is because unlawful-search claims do not 
involve damages for confinement at all—whether pursuant to legal process or not. 
As another circuit has explained, *[v]ictims of unreasonable searches or seizures 
may recover damages directly related to the invasion of their privacy—including 
(where appropriate) damages for physical injury, property damage, injury to 
reputation, etc.; but such victims cannot be compensated for injuries that result from 
the discovery of incriminating evidence and consequent criminal prosecution." 
Townes v. City of New York, 176 F.3d 138, 148 (2d Cir. 1999).° This limitation 


comports with the fact that—as explained supra Part I.B.1—favorable termination 


" True, Heck precludes an award of compensatory damages in a Section 1983 
unlawful search lawsuit when the search does not cause "actual, compensable 
injury" outside ofthe plaintiff's conviction and imprisonment. Heck, 512 U.S. at 487 
n.7. But Heck fails to cast doubt on the availability of nominal or punitive damages 
in Section 1983 suits—even those in which the plaintiff suffers no compensable 
injury unrelated to conviction. See Waters v. Madison, 921 F.3d 725, 740 n.8 (8th 
Cir. 2019); Memphis Cmty. Sch. Dist. v. Stachura, 477 U.S. 299, 306 n.9 (1986). 
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of a criminal proceeding in favor of the accused is not an element of an unlawful- 
search claim. 

The Heck Court expressed concern about the use of Section 1983 to lodge 
collateral attacks on criminal convictions. The Court rested its holding on its belief 
that “the hoary principle that civil tort actions are not appropriate vehicles for 
challenging the validity of outstanding criminal judgments applies to § 1983 
damages actions that necessarily require the plaintiff to prove the unlawfulness of 
his conviction or confinement, just as it has always applied to actions for malicious 
prosecution.” Heck, 512 U.S. at 486 (emphasis added). So because an unlawful- 
search claim does not render an underlying criminal conviction per se invalid, Heck 
does not apply. See id. at 487 (“[I]f the district court determines that the plaintiff's 
action, even if successful, will not demonstrate the invalidity of any outstanding 
criminal judgment against the plaintiff, the action should be allowed to proceed.”). 

Heck announced a narrow exception to the general principle that "[1]n general, 
exhaustion of state remedies ‘is not a prerequisite to an action under $ 1983.’” Id. at 
480. In Section 1983, Congress established a damages remedy for when state 
officials violate constitutional rights. Extending Heck to unlawful-search claims 
would go against the Court's reasoning in Heck and the protections of Section 1983. 
“The point is that it is possible for an individual to be properly convicted though he 


is unlawfully arrested, or his home unlawfully searched. The remedy for those 
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constitutional violations is a civil action under § 1983 for money damages.” Copus, 
151 F.3d at 649. 

In Heck, the Court explained its decision by noting that the case lay “at the 
intersection of the two most fertile sources of federal-court prisoner litigation”: 
Section 1983 and the federal habeas corpus statute. Heck, 512 U.S. at 480; see also 
id. at 480-81 (“The federal habeas corpus statute, by contrast, requires that state 
prisoners first seek redress in a state forum."). Here again, unlawful-search claims 
are significantly different from the claim before the Supreme Court in Heck. In Stone 
v. Powell, the Court held that “where the State has provided an opportunity for full 
and fair litigation of a Fourth Amendment claim, the Constitution does not require 
that a state prisoner be granted federal habeas corpus relief on the ground that 
evidence obtained in an unconstitutional search or seizure was introduced at his 
trial.” 428 U.S. 465, 481 (1976). This holding has survived the passage of the 
Antiterrorism and Effective Death Penalty Act of 1996. See Chavez v. Weber, 497 
F.3d 796, 801—02 (8th Cir. 2007). So a Section 1983 determination that an unlawful 
search had occurred would not only fail to invalidate a criminal conviction but also 
would not provide a basis for a successful habeas petition. 

In short, apart from Footnote Seven’s explicit exclusion of unlawful-search 
claims from the Heck litigation bar, the logic of the Heck decision compels the 


exclusion of these claims. Heck involved a malicious-prosecution claim that required 
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proving the favorable termination of a criminal proceeding. Reading Heck on its own 
terms further confirms that the Heck bar is a poor fit for unlawful-search claims that 
find their way into federal courts by way of Section 1983. 
x * * 

Volner's unlawful-search claim does not come within Heck's ambit. Volner 
has not requested damages related to his confinement and imprisonment—only a 
"fair settlement as seen fit by [a] jury." Add. 16; App. 12; R. Doc. 1, at 9. That may 
include nominal or punitive damages. A ruling in Volner's favor would not 
necessarily imply that his conviction 1s invalid. Footnote Seven of Heck establishes 
this, Eighth Circuit precedent confirms it, and Fourth Amendment law explains why 
itis so. Volner's Fourth Amendment rights are distinct from any evidentiary remedy 
he might obtain in a criminal proceeding, and Congress established a cause of action 
under Section 1983 for him to vindicate those rights in a civil-damages context. 

The district court did not engage in any of this analysis. It failed to cite 
Whitmore, Moore, Simmons, or Footnote Seven of Heck. It did not mention the 
independent source doctrine, inevitable discovery, harmless error, attenuation, or the 
good-faith exception. Instead, the district court cited Heck’s general language about 
implying invalidity, as well as an Eighth Circuit Heck-bar case about a prisoner's 
Section 1983 challenge to the length of his confinement in jail, as the basis for 


dismissing Volner's suit as Heck-barred. See Add. 4—5; App. 24—25; R. Doc. 6, at 
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4—5 (citing Schafer v. Moore, 46 F.3d 43 (8th Cir. 1995)). But under Heck, unlawful- 
search claims are different. This Court should reverse the district court’s dismissal 
of Volner’s claim. 

II. Heck Does Not Bar Fourth Amendment Unlawful-Search Claims 
Brought Under Section 1983 When the Plaintiff Was Convicted Pursuant 
to a Guilty Plea. 

This Court should reverse for an additional reason: the underlying criminal 
conviction resulted from a guilty plea. When a criminal defendant pleads guilty, the 
criminal conviction is based on his own consent to the conviction. An unlawful 
search would not necessarily imply the invalidity of such a criminal conviction. 
Because of the nature of the plea-bargaining system, a criminal defendant may 
choose to forgo a Fourth Amendment argument in his criminal proceedings in return 
for the certainty of a lesser sentence. But that decision does not forfeit the 
defendant’s cause of action under Section 1983, nor does it say anything about the 


lawfulness of the relevant search. 
A. A Guilty Plea Does Not Waive a Fourth Amendment Claim. 
Steven Volner’s conviction differs from Roy Heck’s in an important way: 
Volner pleaded guilty to the charges against him, while Heck was convicted after a 
jury trial. Compare Add. 5; App. 25; R. Doc. 6, at 5, with Heck v. State, 552 N.E.2d 
446, 448 (Ind. 1990). Additionally, when the complaints in their cases were filed, 


Volner had “not brought any appeals of his conviction or post-conviction 


27 
Appellate Case: 24-1007 Page:a7 Date Filed: 02/13/2024 Entry ID: 5362953 


proceedings to overturn his conviction,” Add. 5; App. 25; R. Doc. 6, at 5, whereas 
Heck initiated his Section 1983 lawsuit “[w]hile the appeal from his conviction was 
pending,” Heck, 512 U.S. at 478. 

Today, “plea bargaining . . . . is not some adjunct to the criminal justice 
system; it is the criminal justice system.” Missouri v. Frye, 566 U.S. 134, 144 (2012) 
(quoting Robert E. Scott & William J. Stuntz, Plea Bargaining as Contract, 101 
Yale L.J. 1909, 1912 (1992)). “When a defendant pleads guilty, waiving his right to 
a trial by jury, scarce judicial and prosecutorial resources are conserved.” State Farm 
Fire & Cas. Co. v. Fullerton, 118 F.3d 374, 380 (5th Cir. 1997). In exchange for this 
waiver of rights, the state often confers a benefit on the criminal defendant: 
"typically . . . a lighter sentence or reduced charges." Bousley v. United States, 523 
U.S. 614, 634 (1998); see also Frye, 566 U.S. at 144 (“The potential to conserve 
valuable prosecutorial resources and for defendants to admit their crimes and receive 
more favorable terms at sentencing means that a plea agreement can benefit both 
parties."). For that reason, the Supreme Court has instructed that “it is impermissible 
for a court to assume that a plea of guilty is based on a defendant's determination 


that he would be unable to prevail on a motion to suppress evidence" because “a 
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defendant’s decision to plead guilty may have any number of other motivations.” 
Haring v. Prosise, 462 U.S. 306, 318 (1983).’ 

The Court has expressly rejected the argument that a guilty plea precludes 
later litigation under Section 1983 about the legality of an underlying search. See id. 
at 317-18. “[W]hen a defendant is convicted pursuant to his guilty plea rather than 
a trial, the validity of that conviction cannot be affected by [his proving] an alleged 
Fourth Amendment violation because the conviction does not rest in any way on 
evidence that may have been improperly seized.” /d. at 321. A guilty plea merely 
"renders irrelevant—and thereby prevents the defendant from appealing [in his 
criminal case |—the constitutionality of case-related government conduct that takes 
place before the plea is entered"; that class of conduct includes evidentiary searches. 
Class v. United States, 583 U.S. 174, 182-83 (2018). 

B. Heck Does Not Disturb This Conclusion. 

Heck only bars—subject to a favorable-termination exception—those Section 
1983 claims in which *a judgment in favor of the plaintiff would necessarily imply 


the invalidity of his conviction or sentence." Heck, 512 U.S. at 487. A guilty plea 


7 *For some people, their breach of a State's law is alone sufficient reason for 
surrendering themselves and accepting punishment. For others, apprehension and 
charge, both threatening acts by the Government, jar them into admitting their guilt. 
In still other cases, the post-indictment accumulation of evidence may convince the 
defendant and his counsel that a trial is not worth the agony and expense to the 
defendant and his family.” Haring, 462 U.S. at 318-19 (quoting Brady v. United 
States, 397 U.S. 742, 750 (1970)). 
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rests on the criminal defendant’s consent, not on the evidence that the prosecution 
has obtained. For this reason, multiple circuits have held that a guilty plea cannot 
serve as the basis for barring—under Heck—a Section 1983 Fourth Amendment 
claim. This Court’s precedents support this conclusion in the context of an unlawful- 
search claim. 

Both the Fourth and Seventh Circuits have explained that a guilty plea does 
not rest on evidence, so a court’s determination that a search was unlawful cannot 
cast doubt on the plea’s validity. In Covey v. Assessor of Ohio County, the Fourth 
Circuit explained that “a civil-rights claim does not necessarily imply the invalidity 
of a conviction or sentence if (1) the conviction derives from a guilty plea rather than 
a verdict obtained with unlawfully obtained evidence and (2) the plaintiff does not 
plead facts inconsistent with guilt.” 777 F.3d 186, 197 (4th Cir. 2015). Similarly, in 
Rollins v. Willett, 770 F.3d 575 (7th Cir. 2014), the Seventh Circuit confronted a 
case in which a district court dismissed as Heck-barred a Section 1983 unlawful- 
seizure suit that followed a guilty plea. The court determined that Rollins was 
“different” from Heck because “Rollins pleaded guilty.” Jd. at 576. To be sure, as 
the court noted, “(illegal searches and seizures frequently turn up irrefutable 
evidence of guilt,” and “[t]he evidence can be suppressed if the government attempts 
to present it at trial, but there was no trial” in Rollins’s criminal case because 


Rollins's guilty plea foreclosed the need for one. /d. For that reason, "[a] finding that 
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the defendant was illegally seized—the finding [Rollins sought] in [his] suit—would 
... have no relevance to the validity of his guilty plea and ensuing conviction.” /d.; 
see also Byrd v. Phoenix Police Dep’t, 885 F.3d 639, 646 (9th Cir. 2018) (Eaton, J., 
concurring) (“I would allow [the plaintiff's] § 1983 claims to proceed . . . because 
his conviction resulted from a plea agreement and was thus based on no evidence at 
all"). 

As discussed supra Part LA, this Court has determined that Heck precludes 
false-arrest claims when the plaintiff has been convicted pursuant to a guilty plea. 
See, e.g., Gerling, 2 F.4th at 743; Kelly v. City of Omaha, 813 F.3d 1070, 1077 (8th 
Cir. 2016); Williams v. Schario, 93 F.3d 527, 528—29 (8th Cir. 1996); Anderson, 192 
F.3d at 1131. But false-arrest claims are distinguishable for the reasons discussed 
above. Indeed, this Court in Gerling distinguished the false-arrest claim in that case 
from the unlawful-search claim in Moore by acknowledging that in Moore, “the 
plaintiff's conviction might have been sustained on evidence independent of an 
unlawful search." Gerling, 2 F.4th at 743. 

In an unpublished opinion, this Court made the same distinction. In Collins v. 
Bruns, this Court reversed a district court's Heck-bar dismissal of a Section 1983 
action in which the plaintiff had alleged that a search warrant was invalid. See 195 
F. App’x 533, 535 (8th Cir. 2006). This Court determined that “[t]he district court 


... erred in concluding Collins’s guilty plea was a complete defense to his section 
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1983 action,” describing the district court’s citation of Williams and a pre-Heck case 
as “distinguishable” because they “involve unlawful-arrest claims.” /d. These 
holdings track with the basic rule that, in the Eighth Circuit, “conviction is [a] 
defense to [a] § 1983 claim of arrest without probable cause.” Brown v. Willey, 391 
F.3d 968, 969 (8th Cir. 2004). The same is not true for a Section 1983 claim of an 
unlawful search, given “the unique status of the exclusionary rule.” Epps, supra, at 


2179.8 


Volner’s conviction was based on his consent to a guilty plea rather than 
evidence. Under Supreme Court precedent, that guilty plea does not preclude his 
ability to litigate a Section 1983 civil damages suit for an unlawful search. Heck does 
not disturb this conclusion. This Court should therefore reverse the district court’s 


dismissal of Volner’s Section 1983 lawsuit. 


8 Furthermore, given the Supreme Court's instruction that a guilty plea should not 
prevent a litigant from maintaining a Section 1983 civil-damages action for an 
unlawful search, see Haring, 462 U.S. at 317-18, this Court should interpret the 
reach of its unlawful-arrest precedents in such a way as to avoid conflicting with the 
Supreme Court's rulings on the availability of Section 1983 unlawful-search claims 
after the entrance of a guilty plea. See Henry J. Dickman, Note, Conflicts of 
Precedent, 106 Va. L. Rev. 1345, 1351—52 (2020) (describing the Eighth Circuit as 
one of the circuits that “take[s] a broad view of the scope of Supreme Court 
precedent"). 
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CONCLUSION 


The Court should reverse the district court’s dismissal of this case and remand 
for further proceedings. 
Respectfully submitted, 
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